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QUEEN'S BENCH OF ALBERTA,

IN BANKRUPTCY Cled’s.St

HANKRU PTCY AND iNéO_LéENGY
CALGARY FAILLITE ET INSOLVABILITE
IN THE MATTER OF THE FER i E 201
BANKRUPTCY OF PIIKANI ENERGY o
CORPORATION;

AND IN THE MATTER OF THE
BANKRUPTCY AND INSOLVENCY
ACT, RS.C. 1985, c¢. B-3, AS
AMENDED.

ALGER & ASSOCIATES INC., IN
ITS CAPACITY AS TRUSTEE OF
PIIKANI ENERGY CORPORATION

607385 ALBERTA LTD.,
STEPHANIE HO LEM and DALE
MCMULLEN

AFFIDAVIT OF BRUCE ALGER
SWORN FEBRUARY 15, 2011

CARON & PARTNERS LLP
Barristers & Solicitors

2100, 700 - 2nd Street S.W.
Calgary, Alberta T2P 2W1
Attention: Richard J. Gilborn, Q.C.

DOCUMENT Telephone: (403) 262-3000
Facsimile: (403) 237-0111
File No.: 43387-001
AFFIDAVIT OF BRUCE ALGER
SWORN FEBRUARY 15, 2011
|, BRUCE ALGER, of the City of Calgary, in the Province of Alberta, HEREBY MAKE
OATH AND SAY:
1. | am the President of Alger & Associates Inc., a licensed Trustee, which firm was

appointed on November 29, 2010, as the trustee (“Alger” or the “Trustee”) of Piikani Energy
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Corporation ("PEC”", the “Insolvent Person”, the “Debtor” or the “Company”), and previously on May
20, 2010, as the Receiver of PEC; on December 21, 2009, as the Interim Conservator of PEC (the
“Conservator”); and on October 22, 2009, as the Investigator of Piikani Investment Corporation
(“PIC"), and have had significant and thorough involvement with this file, and as such have a
personal knowledge of all matters herein deposed to, except where otherwise stated to be based

upon information and belief and where so stated, | do verily believe the same to be true.

2. Alger is seeking an Order, in its capacity as Trustee of PEC, pursuant to Section 95
of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the “BIA”) to set aside the
herein referenced transactions on the basis that they constitute a fraudulent preference and/or a

transfer at undervalue as against the creditors of PEC, and are void as against the Trustee.

3. In the First Report of the Conservator of PEC (the “Conservator”) dated January 7,
2010 ("Conservator’s First Report”), | concluded that it was apparent that there had been a number
of large payments made by PEC at a time when PEC was insolvent, and as such, these payments
may have constituted fraudulent preferences to parties “not dealing with each other atarm’s length”
within the meaning prescribed under Section 4 of the BIA, namely, PEC has made payments that
prima facie constitute preferences or transfers at undervalue to, past and/or present members of its
Board of Directors, including those to Stephanie Ho Lem (“Ho Lem”) and Dale McMullen
("McMullen™),

COLLAPSE OF THE PEC/MCMULLEN ESCROW AGREEMENT IN THE FACE OF ALGER
SEEKING TO FREEZE SUCH FUNDS

4, In the Investigator's Preliminary Report on the Financial Affairs of Piikani Investment
Corporation (*PIC") dated November 30, 2009 (the “Preliminary Report”), Alger recommended that
the Court grant an Order freezing the sum of $480,000.00, which PEC had previously placed in
escrow with the law firm, Davis LLP, pursuant to an escrow agreement with McMullen (the “Escrow

b . 3 = nt A meomomsam ik yame el s
Agreement”),  In the face of such recommendation, the Escrow Agresment was subssuenily
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15, 2009, PEC received the funds from the collapsed Escrow Agreement from Davis LLP, in the
amount of $471,662.17, and which funds were deposited into PEC’s general bank account (the
‘Escrow Funds”). Shortly thereafter, PEC made two transactions with which the Trustee takes

issue. Attached hereto and marked as Exhibit “A”, collectively, to this my Affidavit are true
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copies of correspondence from counsel for McMullen, a letter from McMullen to his counsel and a

photocopy of a trust cheque from Davis LLP evidencing the payment of the Escrow Funds to PEC.

PAYMENTS TO PARTIES NOT DEALING AT ARM’S LENGTH

5. Within days of receiving the Escrow Funds, on December 18, 2009, PEC made a
payment, described as a "base annual retainer” payment, of $150,000.00 to Ho Lem, through her
numbered company, 607385 Alberta Ltd. (“607385") pursuant to an Agreement for Services dated
January 1, 2009, between Ho Lem and PEC (the “Ho Lem Agreement”). This payment constituted a
payment in advance for services to be performed by Ho Lem, through 607385, to PEC. By separate
letters, each dated July 6, 2010, in its capacity as Receiver of PEC, Alger terminated the Ho Lem
Agreement and demanded repayment of $73,150.00 of such payment (the “Ho Lem Payment”)
pursuant to each of the BIA and the Fraudulent Preferences Act, R.S.A. 200, c. F-24, as amended
(the “FPA"). Attached hereto and marked as Exhibits “B”, “C” and “D”, respectively, to this my
Affidavit are frue copies of the Hd Lem Agreement, the letter terminating the Ho Lem Agreement and
the demand letter issued to Ho Lem by Alger.

e. Again within days of receiving the Escrow Funds, on December 18, 2009, PEC made
a further payment of $240,000.00, described as a “severance payment”, to McMullen (the “McMullen
Payment”), pursuant to the alleged termination of an Employment Agreement between PEC and
McMullen dated February 1, 2009, whereby McMullen had contracted with PEC to provide
managerial services to PEC (the "McMullen Agreement”). On July 8, 2010, in its capacity as
Receiver of PEC, Alger demanded repayment of the $240,000.00 McMullen Payment pursuant to
each of the B/A and the FPA (the Ho Lem Payment and McMullen Payment shall be collectively
referred to as the “Transactions”). Attached hereto and marked as Exhibits “E” and “F”,
respectively, to this my Affidavit are true copies of the McMullen Agreement and the demand
issued to McMullen by Alger,

7. On or about July 14, 2010, Alger received replies from counsel for each of Ho Lem
and McMullen, Carscallen Leitch LLP, asserting the solvency of PEC at the time of the Transactions
and denying any wrongdoing on the part of their respective clients. Attached hereto and marked as
Exhibits “G” and “H”, respectively, to this my Affidavit are copies of the two replies received by
Alger from Carscallen Leitch LLP. The Receiver has taken the position, set out in the Receiver's
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First Report dated September 15, 2010, that each of the Transactions were inappropriate, and that
proceedings would be brought by Alger to pursue this matter further.

AT ATIME WHEN PEC WAS INSOLVENT

8. In the Investigator’s Preliminary Report, particularly the results of the investigation
into Receipts and Disbursements made by PEC during the period of July 15, 2005 to October 31,
2009; the Summary of Professional and Management Fees as at October 31, 2009; and lastly, the
Estimated Financial Position of PEC as at October 31, 2009 (the “Investigation”), | concluded that
the estimated shortfall of PEC, as at October 31, 2009, totaled the sum of at least $2,988,608.00.

9. Based upon all of the foregoing, and the contents of each of the Preliminary Report,
the Conservator’s First Report, and the Investigator's Second Report, including the results of the
Investigation, as follows:

i) Investigator’'s First Report - November 30, 2009
e Paragraph 68 — terms of the (contested) restructuring of all loans from PEC
to PIC

© Paragraph 85 — the Estimated Financial Position of PEC, as at October 31,
2009, showing an estimated shortfall of at least $2,988,608.00 (book value)

ii) Conservator’s First Report — January 7, 2010

e Paragraphs 9 and 10 - detail the payments to each of McMullen and Ho Lem
on December 18, 2009, pursuant to the Ho Lem Agreement and Mcmullen
Agreement

iii) Investigator's Second Report — May 13, 2010

® Page 3 — Second bullet - Investigator states that each of “PIC and PEC are
insolvent,...”
. Page 20 - Estimated Financial Position of PEC as at December 31, 2009,

showing an estimated realizable value shertfall of at least $8,725,237.00
. paragraph 51 - Piikani Resource Development Ltd. (‘PRDL”) replaced PEC
as the general partner of the Piikani Oldman Hydro Limited Partnership

(“POHLP") on December 15, 2009

I concluded that PEC was an “insolvent person” as defined pursuant to the BIA.
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PAYMENTS MADE WITHIN TWELVE MONTHS OF THE “INITIAL BANKRUPTCY EVENT”

10. The respective Transactions took place within twelve (12) months of November 29,
2010, the date of the initial bankruptcy event in this case, namely, the date on which Alger assigned
PEC into bankruptcy under the BIA (the “Initial Bankruptcy Event").

FIRST MEETING OF CREDITORS OF PEC

11. The First Meeting of Creditors of PEC was held on December 14, 2010. Only cne
Proof of Claim was received by the Trustee prior to such meeting, from Pikani [nvestment
Corporation ("PIC"), Inspectors were not appointed at such meeting, and the meeting was adjourned
sine die.

FRAUDULENT PREFERENCES

12. Based upon all of the foregoing, and the contents of each of the Preliminary Report,
and the Conservator's First Report, including the results of the Investigation, | have concluded, and
do verily believe, and the Trustee is satisfied that, each of the Transactions occurred at a time when
PEC was an “insolvent person” as defined by the BIA, in that PEC was unable to meet its obligations
as they became due, it had ceased paying its current obligations in the ordinary course of business
as they generally became due, and because the aggregate fair value of its property would not be
sufficient to pay its obligations due and accruing due.

13. Based upon all of the foregoing, and the contents of each of the Preliminary Report,
and the Conservator’s First Report, including the resuilts of the Investigation, | have concluded, and

do verily believe, and the Trustee is satisfied that, each of the Transactions were transactions made

by D Io if 1ar
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itnin twelve (12) monihs befors the dais of i
Event, made with a view to giving each of Ho Lem and McMullen, respectively, a preference over
the other creditors of PEC, and that each such transaction should be deemed fraudulent as against
the Trustee, Alger, and should be set aside.
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14. I make this my Affidavit in support of an Order pursuant to Section 95 of the BIA to
set aside the transactions referred to herein on the basis that they constitute fraudulent preferences
and/or transfers at undervalue as against each of the other creditors of PEC, and are void as

against the Trustee, Alger.

SWORN BEFORE ME at the City
of Calgary, in the Province of Alberta,
this 15th day of February, 2011.

&WWO)’U

A Commissioner for Oaths in and
for the Province of Alberta

BRUCEALGER  \

R N S

%EBRM MORRISON

Commission Expires
June 20, 301
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“Atlotary Public. A Commiasioner for Oatha Clive O Llewe]l_yn
In and fer the Province of Alberta Barrisler-and Sollcitar
A MORR dlrgati 403.286-7629
D&%B:RM'. ion E‘Xiglg? . e;zgﬂ - cllewallyn@llemingllg.com
June20,200L Ourfila: 35402/GOL
Pecember 15, 2009
Walsh Wilkins Creigton ce. Ficld LLP
Attentlon: Michnel Fflueger
Via facshintle: 403.463.264.9400
te, Macleod Dixou LLYP ¢¢, Blakes
Attontion: Ellen K, Embury Attantion: Kelly J, Bourassa
Via facsimile: 403.264.5973 Fla facsimile: 403.260.9700
ce, McMillan e, Alger & Associates
Attention: Mark A, Klasson Adtantion: Bruce Alger
Via facsimile: 403.531.4720 Via email: balger@alger.ca

cc. Caron-& Assoclates
Attention: Richard J, N, Gilborn, Q. ¢
Via facsimile: 403.237.0111

Dear Sirs/Madams:

Re:  Court of Queen's Bench Action No.: 0901-07214 ‘
Piikani Investment Corporation v. Pitkani Euergy Corporation, Dale McMullen, Stephanie
Ho Lem, Stan Kaowlion, Kerry Scott and Edwin Yellow Horn

T enclose anrrespondence from Dale McMullen and an acesmpamying cheque from Davis LIP indicating
that Piikani Energy Corporation and Dale MeMullen heve terminated the Escrow Agreement that was of
concern, on December 10, 2009, and that the sum of $471,662.17 has been returned to Piikani Energy
Corporation.

Please confirm that this termination of the Escro Agreement will now have obviated the necessity of your
antcipated application.

Yours truly,

Barrister-gad 3oilciior

COL/jb~ Enelosures

1ACllvedlarretlyR 35600 - 3600035462 ~Piikant Baerngy Corp\ll comaels ¢c 09 Dee iulos

Suite'900, 926 ~ 5" Avenus SW, Calgary, Albarta T2P ON7
tel: 403.268-5550 « fax; 403.266-6910 + tall free: 1-877-566-5550 » webslie: wywflemingllp.com
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DALE McMULLEN [

December 15, 2009

Fleming LLP

900, 926 — 5™ Avenue S.W.
Calgary, Alberta

T2P ON7

Attention: Clive Llewellyn

Re: Escrow agreement

Please be advised that the Piikani Energy Corporation and I have
terminated the escrow agreement on December 10, 2009. I attach a copy
of a cheque from Davis LLP dated December 14, 2009 in the sum of
$471,662.17 payable to the Plikani Energy Corporation.

Yours truly,

Dale McMullen
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BARRIATERS & 3OMETORS Oaritarra Tower
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GALEARY, AR CANADA T3P 001
paY  Four Hundrad Seventy One Thousand Six Hundred Sixty Two Dollars and 17/100 $14471,682.17
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BETWEEN: in A fo the Previrics of Alserta
Plikant Energy Corporation
A corporation duly Incorporated pursuant to the laws of the Provincas of Alberta, Canada
(hereafter called the “Corporation”)

AGREEMENT FOR SERVICES

This AGREEMENT MADE the 1* day of January, 2009,

DEBRAA. MORRISON
- And- ity Commission Expirss
June 20, 30}
607385 Alberta Ltd,
A corporation duly incorporated pursuant to the laws of the Province of Alberta, Canada
{hereafter called the “Consultant”}

WHEREAS THE CORPORATION was created by the Piikani Nation ("Plikanl”) to assume averall
responsibility for Implementatfon of all phases of the Pilkan! Integrated Energy Strategy.

AND WHEREAS Plikan] desiras the Corparation ta operate on a commerclal and business basis in
the best Interest of the Piikan! Natio.

AND WHEREAS THE CORPORATION wilf be relled upon by Pitkanl to perform certain actions
Including, but not limited to, securing capital funds, investing capital, executing agreements and
joint venturing with counter partles, project management and generally conducting the on going
business affairs af the Corporation on behalf of and for the beneflt of Pllkani, necessarily the
Corporation will have to engage professionals, an a contract basis and or on an Interim basis, to
serve the Cotporation and fulfill the roles and functions of corporate officers; and

AND WHEREAS Consultant, through Stephanle Ho Lem, possesses expetlence and quallﬁcatlons
related to‘the actlons, roles and functions Indentified heraln; and

AND WHEREAS It Is the desire of the Corporatlon to engage Consultant through Stephanle Ho
Lem, who s willing to perform services for the Corporatlon and/or jts business antlty or entitles
and to have Stephanie Ho Lem to act In the capaclty of Vice President and Corporate Secretary of
the Corporation, and shall conduct other work as assighed by the President and CEO Including
profect management In the Plilan! business entltles all or more particularly desunbed here {the
“Services”}.

NOW THEREFORE the parties agree as follows:

1. Scopeof Work
Consultant agrees to serve the Corporation In the capacity of Vice Presldent and Corporate
Secretary under the terms and conditions contained in this Agreement for Services (the
“Agreement”) and to undertale or facilltate the Services Including other services and tasks
as Consultant may be asslgned.

2. Term
2.1 This Agresment shall be effective as and from the first day that Consultant agrees to the
Term,
2.2 The term of this agreement shall be for a period of thirty-six {36) months commencing
January 1, 2008 and continuing to Decermber 31, 2011 Inclusive.
2.3 The Consultant shall work at the Pitkani Energy Corporation offlce Iocated on the Pilkani
First Natlon or wherea the Corporation has Its business Interests.
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3. Reporting
The Consultant shall report to the President and CEO of the Corparatlon,

4. Services
Services to Include but not limited to the following wark and projects for the Corporation
and the business entitles;
o Corporate secretarfal work for the Board
©  General administration and operations of the corporatian
o Duedlligence on potentlal acqulsitions and mergers
o Project management of varlous projects to include but not lnifted to:
Wind farm development on and off raserve

Business development on and off reserve of energy related ventures /
o Monitor and malntaln agreements with joint venture partners 4 ¢’
©  Any other projects that the President and CEO assigns . jvj I

49 /
5. Remuneration Vi Ao 77 PG -
5.1 The Consultant wilf be paid for Services accarding to the following prot, glz Base ,.\’V-'f

Annual Retalner of $150,000.00 payable on the first day of each yea?’ﬂo@ms GSTIf / )
applicable) during the term of this Agreement. Compensatlon may Include and is not g
limited o bonuses, optlons, equity participation and comimisslons. /

5.2 The Corporatlon agrees to permit reasonable degree of flexibility In work hours,

5.3 The Consultant will be entitled to take on other consultant work but will give priority to
the Corporation in completing the work assignmehts. '

5.4 The Consuitant agrees to work a minimum of 46 weeks annually, based on a 35 hour
week, exeluding statutory holidays. .

5.5 The Consultant agrees to work additional weeks i necessary without additional
remuneration to complete the work asslgnments.

6, Expenses .

6.1 The following Is the approved list of expenses that the Consultant will be reimbursed for
the Services: :
- Paiking
- Phone/Cell/Fax
- Meals and Entertalnment
- Travel & Accommodation
- Mileage 50.42 cents per kilometer (to be reviewed anhually)

- Representing the corporatlon and attendance at related conferences
- Any other reasonable expenses

6.2 Whle this agreement or any successar agreements are i force, PEC shall reimburse
Consultant for expenses, as applicable, related to perfarmance by Consultant of the
Services, Cansultant shall submit nvolces at the end of each calendar month, and such
Involces shall be pald by PEC withln ten (10) working days of recelpt,

6.3 The Corporatlon will provide Consultant sultable office space and patking. The
Corporation wili provide appropriate tools and equipment and a mileage
reimbursement of $0.42 per kilometer for use of her personal vehicle for Corporatlon
business.

7. Termination
In the event Consultant Initfates the termination for any reason other than non-payment,
Consultant will assist In the transition of her work to another Corporation representativa(s).
in the event the Consultant Is terminated, the Consultant has the option of purchasing the
tools and equipment at a cost of $1.00 and the Corporatian will be required to pay the
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Consultant the minimum of the balance of the 36-month term or the annual {twelve
months) base retainer whichever is greater in addition to expenses lncurred,

Indemnification
To the full extent allowed by law, the Corporatlon agrees to lease, Indemnify and save

harmless Consultant and Stephanie Ho Lem, its-and het heirs, sucesssors and legal
representatlves (the “Indemnitles”} from and agalnst any and all losses, damages, llabliities,
costs, charges or expenses related to this Agreement or from third parties, suffered or
Incurred as a result of or by reason of Consultant being or having beén an independent
consultant and/or Stephanie Ho Lem a divector of the Corporatlon, including without
limltation, any expenses were not suffered or Incurred as a direct result of Consultant's or
Stephania Ho Lem’s own fraud, dishonesty or willful default.

Amendment,

The Agreement contains the entire understanding and agreement between the partles and
there are no oral statements, representations ot agreements between the partles, Any
amendments to this Agreement must be in writing and signed by both parties herato.

Successor and Assigns
The Agreement hereln shall Inure to the benefit of and be binding upon the parties, their

helrs, legal representatlves, successors and assighs, without restriction whatsoever.

Severability
The Invalldity or unenforceability of any paiticular provislon of this Agraement shall not

affect any other provision hereof, and this Agreement shall be construed as through such
invalld or unenforceable provisions wers omitted,

IN WITNESS WHEREOF the parties have hereunto affixed thelr slgnatures under the hand of thelr
properly designated offlcars and this agreement Is effective as of the day and date first abovs
wrlttan,

SIGNED, AND DELIVERED

PHKANI ENERGY CORPORATION

Date: { Z /‘/Z /‘W W
; : Dale McMullen,

President and Chief Executlve Officer

607385 Alberta Ltd.

ot /@oﬂ, 5/ed Lecthaner [y e

/Steph{f!ie Ho Lem

{
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WITHOUT PREJUDICE

J ik i aRibil "MQLJ feferred to
VIA EMAIL & REGULAR MATL: Bm%e mdﬁ%
stephanieholem@ime.com o o v ’ /“:A .

naore me this L LOM =

July 6, 2010 0

Ms. Stephanie Ho Lem Ak, Sybllo, A Gommissioner for Oaths
607385 Alberta Lid. iy sutt foi the Provinee of Albsria
200, 604 — 1 Street SW
Calgaty, AB T2P 1M7 DEBRAA. MORRISON
My Commission Expires
June 20, 30

Dear Ms, Ho Lem:

RE: Piikani Energy Cotporation - In Receivership

We are writing to you in our capacity as Coutt appointed Receiver and Managet of the
captioned cotporation. As of July 6, 2010 yout services will no longet be required with
respect to Piilani Energy Cotpotation.

This letter is formal termination of your services with respect to the captioned cotpotation

effective immediately.

Yours very truly,

mgociates Inc,

Bruce Alger

T 403 296 2970
halger@alger.ca

CC:  Stan Casscallen, VIA EMAIL: carscallen@cllavwyers.com
Rick Gilborn, VIA EMAIL: rgilbora@caronpastness.com

IE\PEC (C'ship & R'ship)\Correspondence - Wship\StephanicHoLem-ReTerminntion-I-June2s, 10-PEC.doc
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& ASSOCIATES INC.

WITHOUT PREJUDICE

VIA EMAIL & REGULAR MAIL:
steplmniehoiem(a),me..com

July 6,2010

Ms. Stephanie Ho Lem
607385 Albesta Ltd.
200, 604 — 1** Street SW
Calgary, AB T2P 1M7

Dear Ms, Ho Lem:

RE: Piikani Enetgy Cotpotation — In Receivership

400, 602 - 11 Avenue SW
Calgary, Alberta Canada T2R 1.8
T 403 298 5800

F 403 296 2988

www.alger.ca

This is Exhibit ".WQ..,,_ e eTerTed 10
inthe Aﬁ;‘gf{yii of
L hj/{/fj) ;\\ [M/L( ) 2
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“Ar-Mofary Publle, A Commissioner f
. < or O
in and for the Provinea of Alberta elfis

We ate writing to you in our capacity as Coutt appointed Receiver and Managet of the
captioned corporation. In ou first report to the Coutt in our prior capacity as Conservator
we identified 2 payment to you in the amount of §150,000 on December 18, 2009 as an
annual retainer for setvices in accordance with the terms of a contractual agreement between
yout cotporation and Piilani Energy Cotporation. Itis the Receiver’s position that this
payment was made at a time when the Piikani Energy Cotporation was insolvent and
amounts to 4 fraudulent preference contrary to the provisions of the Frandulent Preferences
Act, RSA 2000, c. F-24 and the Banktuptcy and Insolvency Act, RSC 1985, c. B-3 as

amended,

Fotmal detand is hetby made on you fot tepayment of these funds in the amount of
$73,150 as your services are no longet required from July 6, 2010 onwasds. As your services
wete provided for six months of the yea, to June 30, 2010, the Receiver requests half of the
$150,000 be repaid to the Receiver. $73,150 is to be forwarded to Suite 400, 602 — 11"
Avenue SW Calgaty, AB T2R 1]8 or by deposit in trust with out counsel, Caron & Pattners
LLP, within 14 days, failing which appropriate furthet recovety action will be taken.

EAPIZC (C'ship & R'ship)\Correxpondence - Rship\StephaniclT al.em-RePaymentofSalary-1-June28, 10-PEC.doc



This demand is specifically for tepayment of the $73,150 detailed above and does not
ptevent the Receiver or limit out rights to undertake futthes actions for the recovery of any
other amounts.

Yours very truly,
et & Asspciates Inc.

ace Alge’ : VV

T 403 296 2970
balger@alger.ca

CC:  Stan Carscallen, VIA EMAIL: catscallen(@cllawyers.com
Rick Gilborn, VIA EMAITL: rgilborn@ecatonpattners.com

FAPIC (ship & Waliip}\Corresponderes - Wehip\StephaviefTal g rmentafSaliry-Lfunaf, {0-VEC.doe

¥ ALGER

& ASSOCIATES INC.
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This agreement on the 1 day of February 1, 2008 b&fWeasor the Province of Alberta
RAA. MORRISON
Pilkani Energy Corporation {FEC) D&%Bcommsssam Expires
Clo P.O. Bux 3087 Brocket, Alberta TUK 0HO June 20,30}
{the "Employer")

oaD. 20l
Employment Agresment

OF THE FIRST PART
- and.-

_ Bale W. MeNMullery, B Gotam, CA
(Chief Executive Officar and Prasident)
(the “Employae™)

OF THE SECOND FART

WHEREAS:

(a)  The Employer s a Corporallon established pursuant to Articles of
Incorparation, dadad for refarence Janugry 1, 2004,

{b)  The Employes s capable of providing exscutive maragerial services and
the Employer Is of the opinion that the Employse has the nacessary
qualifications, axperience and abiltias to asslst and banstit the Employer
I managing its business affairs.

() The Employer dasires to smploy the Employee and the Employes has

agreed o accept and enter such amplayment upon the terms and
conditions set out In this Agraarment.

It is hereby agreed by both parties g8 follows:

1.0 Terms

1.1 Commencament - lhis contract will take effect on February 1,
2008 {the 'Commencament Date'); .

12 Localion - The Employes shall work at the Fiikani Energy
Carporation office located on the Flikari First Natlon, or where
Plikani Energy Corporation has Its business Ir*lerogls:

1.3 This contract Is for full-time employment;

1.4 Thls Agrsement may only be terminated purstant to the

pravisions of Secllon 8. The parties acknowledge that varlous
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provisions of this Agreament survive past lerminalion of
employment,

1.5 Tille - The Employee will hava the title of President and Chief
Executive Officer.

1.6 Term - The contract Is & guaranteed minimum contract for four
{4) years effacliva from February 1, 2009 o January 31, 2013
after which the emplovee will remaln on as-g full ime employes
in the same capacity.

2.0 Dulles and Responsibilities

The Employge agress to provide the following servicas ascording to the provisions
of the Coerporalion and with the directian and approval of the Board of Dirsstors,

2.1 Devslop PEC's busihess amnd strategic plans;

2.2 Be regponsible for the implementation and exseution of the business
plar, and for setting and managing the finanoial budgst;

2.3 Wonitor the Business Plan on a continuing basis to snsure the shart
arid long term strategles are being attained, and curtinually develap strategies to
mobilize financial resources for the growth of the Piikanl Energy Gorporation and
safeguard the Corporalions Inferests;

2.8 Produce for raview by the Board, regutar financial and narrative reporis
on business activilies and projsct development unless otherwise provided at Board
Meetings; -

2.6  Recrult and if necessary ferminate key stalf amployees; communicate
and enforce procedural and policy directives 1o staff; provide guldarnce, meniering,
counsslling, and encouragement to slaff, and faclltats Ihe developmeant of staff's
skills and knowledge;

27 Ensureihat all of the Plikani Energy Corporation's activities. achieve
plarnad outcomes or that revisions to these planned oulcormes ars made as
needsad;

2.8  Ferform ofher dulies as directad by the Beard:

2.8  Particlpate In corporate planning, policy seting, and adminfstration;
and assist In corporate fiscal raview are budgeting processes;

210 Represent the Plikan! Energy Corporation dccurately and effectively at
tneetings, and in any communications within and outslde of the Piikanl Flrst Nation;

=
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211 Develop and malntain relafionships with effents, governmental
agencies, and other relevant stakeholders ag deemad appropriate;

242 Perform other dutles as requested,
213 Anthority and Reporting - the Employes shall:
2.13.1 Provide regular reporis to the Pilkani Energy Corporation Board
of Directors an the financial state of the Gorporation and ofher
relavant Information as deemed necessary;

2.13.2 Regularly repoit 1o the Board the progrags towards goals as well
as plans for the next reporting perlock

2.18.3 Have the authority to aulhorze aupenses of a minor nature up
.. to 81,000 for the efficlent aperation of ths Corporatiors

2.13.4 Have the authonly to authorjze & loan, this function shall also
be performed by the Board of Dirgetors; and

2.13.5 Have full autherlly 1o negoliate or renegotiate terms and
condltions of financlal and business arrangemarits with respeat
to projests and Investments approved by the Board of Direclors.

.U, Remuperation

3.1 The services renderad by the Employee as required by thig
Agresmant, the Emplover will pay fo the Employee an annual salary of $240,000.00,
peryear, Compansation will be payable ont feris and conditions as agreed {6 by ™
the partles and epproved by the Board of PIC. The Employer is entitlad to daduct
from the Employea's compensation any applivable deductions and remiftances as
required by law.

3.2 Employee understands and agress that any addilional compensation
tothe Employee (whether a bonus ar other form of additicnal compensation) will rest
In ihe sule discration of the Employer,

33 The Employer will reimbursa the Employes for all necessary expenses
incurred by the Employee and while travelling pursuant to the Employer's directions.

&4 The Eniployer agrees to permii a reasonable degres of flexibility In
work hours.

8.8 The Employes will be entilied to five weake of pald vacation each year
for the first year and slx weeks thersafter durlng the term of this Agraemant, the time
for stich vaoation to be determined by mutual agreament betweer the Employer and

016



ihe Employee,

4.0  Confidential Information

4.1 The Employee and Employer agrees not lo divilge, reveal, report or
use, for any purpose, any of the Confidentlal information which the Employse has
obtalnad or which was disclosed to the Employes by the Employer as a result of the
Employes's employment by the Employer.

4.2 The Employee may discloge any of the Confidential Information:

a, to & third party where Employer has conganted to such disclosure;
and

b. o the extent required by law or by the raquest of requiremant of
any judicial, legislative, administrative or other governmental body.

4.3  Confldential informatfon will not Include informalion that;

a s now or subseguently bacomes gemerally avaliable {o the
public through ne wrongful act of the Ermployes;

b, information otherwlse avallable to the Pillkani Nation orthe
Plikani Netlion Chief and Goungll:

c. the Employee righifully had i lis possesgion prior to the
distlosure fo Employes by the Ermployer:

d. iha Employse rightfully obtains from a third party who haa the
tight to transfar or diaclose it.

60  Return of Confidential Infarmation

The Employes agrees that, upon request of the Employar of upon termination or
expiralion, as the ¢ase may be, of employment, the Employes will turn over o tha
Ermplayer all docurments, disks or other computer media, or other material In the
possession or cantrol of the Employsa. - :

6.0 Termination of Bmnlovment

6.1 Tha Employer may tarminate the Employea's emplownant under this
contract with 80 days naliee only for cause, Upon termination of Ernployment for
any reason the Employee shall be entitied to bé pald & miRlmum of the balancs of
the E6rifract or ong years annual salary 4s definad in Seclion 3,1..plus any and all ™

e

CuslE ussoLiaEd to collect Tie tunts,~Far Graatar alartythls amaunt 15 a Frninurn of

R

$276, 000 plus cogis;

61§
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62 I the Employee wishes lo terminate his amployment with the
Employer, the Employes will provide the Employer with 80 days rialice.

6.3  Should the Employas terminale his employment pursuant to this
Agreernent, the Ermployee agrees lo ba reasonably avallable as a consultant for a
maglmum period of lwo weeks for the purposes. of maintaliing any projects or
developments created whils employed by the Employer,

6.4  The time spacifiad In the rotlce by eliter the Employes or the
Eraploysr may explre on any dawy of the month and upon the date of terminalion the
Ermployer will forthwith pay to the Ernployee any autstanding portion of the wage,
acarued vacatior and banked time, if any, caloulated (o the date of tatmination,
Inchuding the amounts described In Section 6.1 ahova.

7.0 Natices

All noticas, requests, demands or oiher comim urications required or permitied
by ihe terms of this Agrasment will be given in wrlling and either served personally
or sent by facshile or e-mail. The addrass for arty nolie to bie delivered to any of
tha parfies to this Agreament is as follows:

Pikani Energy Carporation: Cfs P.O. Box 3087 Brogket, Albvatta TOK GHO

Dale Mchullen: C/O 286 Springbluff Helghts &W. Calgary, AB T3H 5B7

or to sucht other addrass as 1o which any Parly may from thne to lime notily the
other. .

80 Modification of Agroemant

¢

Any amendment or modification of this Agreement or additional obligafion assumed
by elthar party In connection wih this Agreement will only be binding i evidenced In
willing signed by each party or an authorlzed reprasantatlve of aach party,

80 Cloverping Law

Itis the intention of the parties lo this Agreemsnt that this Agresment and the
performance under this Agresment, and all suits and spacial proceedings under this
Agrasment, be construed in accordance with and governad, to the axelusion of the
law of any ather forum, by the laws of the Provincs of Albera, wilnout ragard 1o the
Jurisdiction In which any action or special proceading may be Instituted,

0.0 Qenaral Provisions

10.1  Headings are Inserted for the converilence of the parties only and are
not to be considered when interpreting this Agraement.



10.2 This Agresment will Inure to the benatit of and be binding upon the
regpective heirs, executors, administrators, successors and assigns, as he case
may be, of the Employer and the Employes.

10.83 Time fs of the sssence In this Agraement.

10,4 If thers Is a pravious amployrmient agreement between the parlies to
this Agreement, the parlies agree that this Agreament will replace thal pravious
smployrnent agresmant,

10.5  This Agreement constitutes the entire agreament belween the partles
anct thers are na further iterns or provisfons, elther oral ar written. As of the affective
date of Ihis Agrasment, this Agreement supersedes all other agresmants belween
ihe parties. Each of the partias acknowledges that it has relied oo its own ludgment
In entering into thls Agresment.

IN WITNESS WHEREOF Pilkanl Energy Corporalion has duly afflxed Hs slgnature
by authorized Dirsctors and Date Meivlulien has duly signad under hand this 17 day
of February, 200¢.

WA

Stan Knowitor - Birector
Piikari Energy Corporation — Employer

:{7{@%&@ %&:{

Kerry Saott éﬂi rgctor
Pitkani Enet—! v Corparation — Employer

x L s it

Dale McMullen - Employee




By 400, 602 - 11 Avenue SW
; A L G E R Calgary, Alberta Canada T2R 1J8
y T 403 298 5800

& AS50CIATES INC, F 403 296 2988

www.alger.ca

WITHOUT PREJUDICE Thig is Ethbi;f;LKEm" relerred to
__Inthe Affidavit o
VIA EMAIL: dalememullen7@hotmail.com fﬁ A N QO N
worn hefore me this V_[ 577

July 6, 2010 ﬂ/‘i’ﬁ\/‘ﬁﬁ.{j " ”
Attention: Mz, Dale McMullen y /ﬁn/

A Motacy Public, A Commls}alonerfer 0
In andd Tor the Provines of Alheria blhe

Deax Sit: DEBRAA. MORRISON

Commission Bxpires
RE: Piikani Enetgy Corporation — In Receivership iy June 20, 30 i1

We ate wtiting to you in our capacity as Court appointed Receives and Manager of the
captioned cosporation. In our first repott to the Coutt in our priot capacity as Consetvator
we indentified 2 payment to you in the amount of $240,000 made on December 18, 2009
which was charactetized as a severance payment in accotdance with an employment
agreement. It is the Receiver’s position that this payment was made at a time when PEC was
insolvent and amounts to a fraudulent preference contraty to the provisions of the
Fraudulent Preferences Act, RSA 2000, c. F-24 and the Banluuptcy and Insolvency Act, RSC
1985, c. B-3 as amended.

Fottnal demand is herby made on you for repayment of these funds in the amount of
$240,000 which ate to be forwarded to Suite 400, 602 — 11" Avenue SW Calgary, AB T2R
1]8 ot by deposit in trust with our counsel, Caton & Pattnets LLP, within 14 days, failing
which appropriate further recovery action will be taken,

This demmand is specifically for repayment of the $240,000 detailed above and does not
ptevent the Receiver or limit our tights to undertake futther actions for the tecovery of any
other amounts.

Youts very truly,

Pﬂger & Associates Inc.
4

\

|~y

T 403 296 2970
brlges@alger.ca

CC:  Stan Catscallen, VIA EMATL: cagscallen@ecllawyess.com

Rick Gilbotn, VIA EMAIL: sgilborn@caronpattners.com
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July 14,2010 ' Stanley Carscallen, Q.C.
carscallen@cllawyers.com
File No. 23268.001 DEBRAA. MORRISON
iy Commission Expires
June 20,3011
Alger & Associates Inc.
400, 602 - 11 Ave S.W.
Calgary, AB T2R 1J8

Attention: Mr. Bruce Alger and Mr. Gord Boersma

Dear Sir:

Re:  Piikani Energy Corporation (the “Corporation™) Receivership
Claim of Fraudulent Preference

We have been retained by Ms. Stephanie Ho Lem to act on her behalf in matters
respecting the above referenced receivership,

Further to your letter of July 6, 2010, Ms. Ho Lem denies the allegation that the
$150,000.00 paid to her on December 18, 2009 (the “Annual Retainer”) was a fraudulent
preference contrary to the Fraudulent Preferences Act R.S.A. 2000, c. F-24 and the Bankruptcy
and Insolvency Act R.8.C. 1985, c. B-3 as amended. This allegation has not been made out on
the facts available. Ms. Ho Lem respectfully declines to make the payment you have requested,
Her reasons are set out below,

It is the position of Ms, Ho Lem that the Corporation is not now insolvent, and was not an
‘insolvent person” at the time of the Annmal Retainer, as defined by section 2 of the Bankruptcy
.and Insolvency Act. Any payment made, therefore cannot be a fraudulent preference.

This pesition is evidenced, in part, by the investmont in the hydro electtic production of
the Oldman Kiver Dam (the “Oldman Hydro Project”). On the investment of $7.8 million, a
25% interest in the ATCO Hydro Dam was purchased in a transaction closing July 1, 2007. To
complete this transaction, seed capital was borrowed in the amount of $2 million which was to
be capitalized and refinanced once the cash flow from the equity investment in Oldman Hydro
Project was completed. The Investigator’s Second Report outlines a book value of this asset of

{00619139-6}
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$7.8 million.! The actual value of this asset is much greatér however, as this initial investment
provides an annual revenue stream of approximately $1.3 million on a continning basis. This
continual revenue stream is sufficient to easily meet the Corporation’s current and projected
outstanding liabilities over the long term. *

In addition, the Corporation holds assets in the form of secured outstanding loans to
Chief and Council of Piikani Nation (“Chief and Council”) totalling approximately $2.3 million
inclusive of interest, Between the months of February 2006 through to September 2007, the
Corporation advanced approximately $2 million to the Chief and Council in support of their
effort to avoid third party management. This loan was secured by a security agreement dated
June 23, 2006 (the “Security Agreement”) against the funds that were to be paid out to the
Nation as proceeds from the AltaLink transaction under which the Nation was to receive $7.45
million. The Nation has defaulted in its annual loan payments owing to the Corporation in the
amount of $487,781.39 for both the 2008 and 2009 time periods. To date, the Nation has
received approximately $4 million in revenue from the AltaLink transaction, none of which has
yet been paid out to the Corporation. This $2.3 million secured loan remains owing to the
Corporation and currently is, and was at the time of the Corporation’s payment to Ms. Ho Lem,
readily collectible from the AltaLink funds.

The Corporation also has an inferest in the determination of Queens Bench Action
Number 0601-13081 between Piikani Nation and Piikani Investment Corporation v Raymond
James et al. (the “Raymond James Litigation™). The Raymond James Litigation involves a claim
for damages arising from the actions of certain members of the then Chief and Council and
Lilliana Kostic, a purported investment counsellor. As a result of the actions described in the
Statement of Claim, substantial losses were incurred. At the time of the payment to Ms. Ho
Lem, which you have labelled a fraudulent preference, there was an offer of approximately $3
million “on the table” that could have been accepted to bring that Raymond James Litigation to a
conclusion.

The above comments ouiline just a few examples of the Corporation’s solvency. Further
details of which can be provided on request.

Even if the Corporation were said to be insolvent (which is not the case), payment of the
Amnual Retainer would nonetheless not be considered a fraudulent preference.

As we are sure you are aware, an allegation of fraudulent preference may be rebutted by
proof that the payment was made pursuant to a legally binding agreement entered into in advance
of the relevant period prior to receivership or insclvency (sco Re Blenkarn Planer Ltd (1958), 37

C.B.R. 147). In this circumstance, the Annual Retainer was made pursuant to the terms of Ms.

! The initial $7.8 million equity investment was Initially loaned from frust funds to Piikani Investment Corporation
(*“PIC”) and secured by a financing commitment to the Corporation, as the General Partner of .the Piikani
Oldman Hydro Limited Partnership.

2 Since the date that this Investment was secured, the Corporation has been removed as the General Pariner of the
Oldman Hydro Limited Partnership.

{00619139-6}
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Ho Lem’s coniract for services dated January 1, 2009 (the “Services Agreement™). The Services
Agreement was supported by good and valuable consideration, was duly approved by a
resolution of the Board of Directors of the Corporation and was entered into at a time when the
Corporation was solvent without any intent to create a preference for Ms, Ho Lem. A copy of
the Services Agreement is attached hereto in case you do not have a copy of it,

Pursuant to section 5.1 of the Services Agreement, Ms. Ho Lem was to receive
compensation for services in the amount of $150,000.00 per year (inclusive of GST), payable in
full on the first day of each year. The Annual Retainer constitutes payment pursuant to section
5.1 for the 2010 calendar year. Section 7 of the Services Agreement further states that in the
event that Ms. Ho Lem’s services are terminated, the Corporation will be required to pay the
annual retainer for the balance of the original 36 month term of the Service Agreement, or the
annual base retainer ($150,000.00), whichever is greater.

Ms. Ho Lem’s services were terminated by the Receiver Manager by letter dated July 6,
2010, Pursuant to the terms of the Services Agreement, Ms. Ho Lem would be entitled to
payment of the Annual Retainer in full, as well as payment in the amount of $150,000.00 for the
balance of the 36 month term contemplated by the Services Agreement.

In addition to the above, payment to Ms, Ho Lem of the Annual Retainer was made for
good and valuable consideration pursuant to section 6 of the Fraudulent Preferences Act. The
actions of Ms. Ho Lem in the service of the Corporation were constantly challenged by the
actions of the Chief and Council and the motion to place the Corporation into receivership. This
has resulted in time and effort being devoted to the Corporation by Ms. Ho Lem which far
exceeds those contemplated in the Services Agreement, Payment of the Annual Retainer was
therefore made for good and valuable consideration, with a clear benefit resulting to the
Corporation through the services provided by Ms. Ho Lem. This is sufficient to rebut any
presumption of a fraudulent preference.

On the basis of the above considerations, infer alia, we respectfully submit to you that
payment of the Annual Retainer was not a fraudulent preference.

/ :

M7 Yy L~

A€ Stan Cm‘scﬁn

Yourgtruly,

(00619139-6}
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AGREEMENT FOR SERVICES
This AGREEMENT MADE the 1* day of January, 2009.

BETWEEN:
Piilani Energy Corporation
A corporation duly Incorporated pursuant to the laws of the Provincs of Alberta, Canada
(hereafter called the “Corporation”)

-~ And~-—

607385 Alberta Lid.
A corporation duly Incorporated pursuant to the laws of the Province of Alberta, Canada
{hereafter called the "Consultant”)

WHEREAS THE CORPORATION was created by the Pitkani Natlon (“Pitkanl”) to assuma overall
responsibility for Implernentation of all phases of the Pilkan! Integrated Energy Strategy.

AND WHEREAS Plikanl desires the Corporation to operate on a commercial ana business basis in
the best Iinterest of the Pilkan] Nation.

AND WHEREAS THE CORPORATION will be refiad upon by Pilkanl to perform certaln actions
Including, but not limited to, securing capital funds, investing capital, executing agreements and
joint venturing with coUnter partfes, project management and generally conducting the on going
buslness affairs of the Corporation on hehalf of and for the benefit of Pilkani, necessarily the
Corporation will have to engage professionals, on a contract basis and or on an Intarim basis, to
serve the Corporation and fulfill the roles and functions of corporate officers; and

AND WHEREAS Consultant, through Stephanie Ho Lem, possesses experlence and quallfications
related to‘the actlons, roles and functlons Indentified hereln; and

AND WHEREAS [t Is the desire of the Corporation to engage Consultant through Stephanie Ho
Lemy, who Is willing to perform services for the Corporation and/or its business entity or entitles
and to have Stephanie Ha Lem to act In the capaclty of Vice President and Corparate Secretary of
the Corporatlon, and shall conduct otherwark as asslgied by the President and CEO Including
project management In the Plikanl business entfiles all or more particularly described here {the
“Services”). :

NOW THEREFORE the parties agres as follows:

1, Scopeof Worlé
Consultant agrees to serve the Corporation in the capacity of Vice President and Corporate
Secretary under the tetrns and conditions contained In this Agreement for Services (the
“Agreement”) and to undertale or facilitate the Services Including other services and tasks

..... Ugt.—.-.l- Ry o~ s

o oy e ]
as LU alit iy oS aasigiieis,

2. Term
2.1 This Agreement shall be effective as and from the first day that Consultant agrees to the
Term,
2.2 The term of this agreement shall be for a perfod of thirty-six (36) months commencing
January 1, 2009 and continuing to December 31, 2011 Inclusive,
2.3 The Consultant shall work at the Pitkan] Energy Corporation offlee located on tha Pilkan!
First Natloh or whera tha Corporation has its business Intarests.
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Reporting
The Consultant shall report to the President and CEO of the Corporation.

Services
Services to Include but not limited to the following work and proejects for the Corporation
and the business entities:

o Corporate secretarial work for the Board

©  General administration and operations of the corporation

o  Duediiigence on potentlal acquisitions and mergers

o Project management of varlous projects to Include but not limited to:

Wind farm development on and off reserve

Business development on and off reserve of energy related ventures /
o Monitor and malntaln agreements with joint venture partners A 7
o Any other projects that the President and CEQ assigns ﬁ'i:?

M
Remuneration 7 ,,411 4'/
5.1 The Consultant will be paid for Services according to the following protetol: Base Pl
Annual Retalner of $150,000.00 payable on the first day of each yeal"ﬁus GSTIf /
applicab'le) during the term of this Agreement, Compensation may Include and is not
limited to bonuses, optlons, equity participation and cominisslons.
5.2 The Corporatlon agrees to permit reasonable degree of flexibllity In work hours,
5.3 The Consultant will be entitled to take on other consultant work but will give priority to
the Corporation in completing the work assignments.
5.4 The Consultant agrees to work a minimum of 46 weeks ann ually, based on a 35 hour
week, excluding statutory holidays. :
5.5 The Consultant agrees to work additional weeks if necessary without additional
remuneration to complete the work asslgnments. ’

Expenses .

6.1 The following Is the approved list of expanses that the Consultant will be reimbursad for
the Services:

- Parking

- Phone/Cell/Fax

- Meals and Entertalnment

- Travel & Accommadation

- Mileage $0.42 cents per kllometer {to be raviewed annually)

- Representing the corporation and attendance at related conferences
- Any other reasonable expenses

6.2 While this agreement or any successor agreements are in force, PEC shall reimburse
Consultant for expenses, as applicable, related to performance by Consuitant of the
Services. Consultant shall submit Invoicés at the end of each calendar menth, and such
involces shall be pald by PEC within ten (10) working days of receipt,

6.3 The Corporatlon will provide Consultant sultable office space and parking. The
Corporation wilf provide appropriata tools ahd equipment 2nd 2 mileage
relimburssment of 50,42 per kilomster for use of her personai vehicie for Corporation
business,

Termination

In the event Consultant Initiates the termination for any reason other than non-payrhent,
Consuftant will assist in the transition of her work to anather Carporation tepresentatlva(s).
In the event the Consultant Is terminated, the Consultant has the option of purchasing the
tools and equipment at a cost of $1.00 and the Corporation will be required to pay the



10.

11,

Consultant the minimum of the balance of the 36-month term or the annual {twelve
manths) base retainer whichever is greater in additlon to expenses Incurred.

Indemnification :

Ta the full extent allowed by law, the Corporation agrees to lease, indemnify and save
harmless Consultant and Stephanie Ho Lem, its-and hey heirs, successors and legal
representatives (the “Indemnitles”) from and agalnst any and all losses, damages, liabllities,
costs, charges or expenses related to this Agreerment or from third parties, suffered or
Incurrad as a result of or by reason of Consultant being or having beén an independent
consultant and/or Stephanie Ho Lem a dlrector of the Corporation, Including without
limitation, any expenses were not suffered or Incurred as a direct result of Consultant’s or
Stéphanie Ho Lem's own fraud, dishonesty or willful default.

Amendment

The Agreement contains the entire understanding and agreement between the parties and
there are no oral statements, representations or agreements between the partles. Any
amendments to this Agreement must be in writing and signed by both parties hereto,

Successor and Assigns
The Agreement hereln shall Inure to the benefit of and be binding upon the parties, their

helrs, legal representatlves, successors and asslgns, without restriction whatsoever.

Severability

The Invalldity or unenforceability of any particular provislon of this Agreement shall not
affect any other provision hereof, and this Agreement shall be construed as through such
invalld or unenforceable provisions were omitted,

IN WITNESS WHEREOF the partles have hereunto afflxed thelr slgnatures. under the hand of thelr
properly designated offlcers and this agreement Is affective as of the day and date first ahove
wrltten,

SIGNED, AND DELIVERED

PHKANI ENERGY CORPORATION

Date: /%W f:/d,‘? M/ﬁm

Dale MeMullen,
President and Chief Executlve Officer

607385 Alberta Lid.

Date: //Z%(«\,é//g(q WM/G{)&"V

/Stephi(‘ie Ho Lem

Do
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Alger & Associates Inc,
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Calgary, AB T2R 1J8

Attention: Mr. Bruce Alger and Mr. Gord Boersma

Dear Sir:

Re:  Piikani Energy Corporation (the “Corporation”) Receivership
Claim of Fraudulent Preference

We have been retained by Mr. Dale McMullen fo act on his behalf in matters respecting
the above referenced receivership,

Further to your letter of July 6, 2010 Mr. McMullen denies the allegation that the
severance payment of $240,000.00 paid to him on December 18, 2009 (the “Severance
Payment”) was a fraudulent preference contrary to the Fraudulent Preferences Act R.S.A. 2000,
¢. F-24 and the Bankruptcy and Insolvency Act R.S.C. 1985, c. B-3 as amended. This allegation
has not been made out on the facts available. Mr. McMullen respectfully declines to make the
payment you have requested, His reasons are set out below.

It is the position of Mr. McMullen that the Corporation is not now insolvent, and ‘was not
an ‘insolvent person’ at the time of the Severance Payment, as defined by section 2 of the
Bankruptcy and Insolvency Act. Any payment made, therefore carmot be a frandulent
preference,

This position is evidenced, in part, by the invesiment in the hydro electric production of
the Oldman River Dam (the “Oldman Hydro Project”). On the investment of $7.8 million, a
25% interest in the ATCO Hydro Dam was purchased in a transaction closing July 1, 2007. To
complete this transaction, seed capital was borrowed in the amount of $2 million that was to be
capitalized and refinanced once the cash flow from the equity investment in Oldman Hydro
Project was completed. The Investigator’s Second Report outlines a book value of this asset of

{00619133-8}
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$7.8 million.! The actual value of this asset is much greater however, as this initial investment
provides an annual revenue siream of approximately $1.3 million on a continuing basis. This
continual revenue stream is sufficient to easily meet the Corporation’s current -and projected
outstanding liabilities over the long term. 2

In addition, the Corporation holds assets in the form of secured outstanding loans to
Chief and Council of Piikani Nation (“Chief and Council”) totalling approximately $2.3 million
inclusive of interest. Between the months of February 2006 through to September 2007, the
Corporation advanced approximately $2 million to the Chief and Council in suppert of their
effort to avoid third party management. This loan was secured by a security agreement dated
June 23, 2006 (the “Secwrity Agreement™) against the funds that were to be paid out to the
Nation as proceeds from the AltaLink transaction under which the Nation was to receive $7.45
million. The Nation has defaulted in its annual loan payments owing to the Corporation in the
amount of $487,781.39 for both the 2008 and 2009 time petiods. To date, the Nation has
received approximately $4 million in revenue from the AltaLink transaction, none of which has
yet been paid out to the Corporation, This $2.3 million secured loan remains owing to the
Corporation and currenily is, and was at the time of the Corporation’s payment to Mr.
McMullen, readily collectible from the Altal.ink funds.

The Corporation also has an interest in the determination of Queens Bench Action
Number 0601-13081 between Piikani Nation and Piikani Investment Corporation v Raymond
James et al. (the “Raymond James Litigation”). The Raymond James Litigation involves a claim
for damages arising from the actions of certain members of the then Chief and Council and
Lilliana Kostic, a purported investment counsellor. As a result of the actions described in the
Statement of Claim, substantial losses were incurred. At the time of the payment to Mr,
McMullen, which you have labelled a fraudulent preference, there was an offer of approximately
$3 million “on the table” that could have been accepted to bring that Raymond James Litigation
to a conclusion,

The above comments outline just a few examples of the Corporation’s solvency. Further
details of which can be provided on request,

Even if the Corporation were said to be insolvent however, (which is not the case), the
Severance Payment would nonetheless be valid and would not be a preference as you have
indicated. The payment of $240,000.00 to Mr. McMullen was a hona Jide payment made for
good and valuable consideration pursuant to a binding agreement entered into at a point in time
when the Corporation was not insolvent.

!'The initial $7.8 million equity investment was initially loaned from trust funds to Piilani Investment Corporation
(“PIC") and secured by a financing commitment to the Corporation, as the General Partner of the Piikani
Oldman Hydro Limited Partnership,

? Since the date that this investment was secured, the Corporation has been removed as the General Partner of the
Oldman Hydro Limited Partnership.

{00619138-8}
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~ As we are sure you are aware, an allegation of fraudulent preference may be rebutted by
proof that the payment was made pursnant to a legally binding agreement entered into in advance
of the relevant period prior to receivership or insolvency (se¢ Re Blenkarn Planer Lid (1958), 37
C.B.R. 147). In this circumstance, the Severance Payment was made pursuant to the terms of
Mr. McMullen’s employment agreement dated February 1, 2009 (the “Employment
Agreement”), The Employment Agreement was supported by good and valuable consideration,
was duly approved by a resolution of the Board of Directors of the Corporation and was entered
into at a time when the Corporation was solvent without any intent to prefer Mr, McMullen. A
copy of the Employment Agreement is attached hereto in case you do not have a copy of if.

Pursuant to section 6.1 of this Agreement, and the terms of the subsequent severance
agreement dated December 17, 2009 (the “Severance Agreement”), which was also approved by
a resolution of the Board of Directors, Mr. McMullen is entitled to receive one year’s anmual
salary, as set out in section 3.1 of the Employment Agreement. Payment to Mr. McMullen was
made pursuant to those contractual terms. On that basis, the Jresumption that the Severance
Payment constitutes a fraudulent preference by the Corporation to Mr, McMullen is rebutted.

Further and in the alternative, payment of the Severance was made for good and valuable
consideration pursuant to section 6 of the Fraudulent Preferences Act, the consideration being
the termination of Mr, McMullen's employment with the Corporation and execution of the
associated release. The Severance Payment was not made with a view to giving Mr. McMullen a
preference over other creditors of the Corporation, The fact that this payment was made for
good and valuable consideration to the Corporation further rebuts any presumption that the
payment was a fraudulent preference in favour of Mr. McMullen.

As you are also no doubt aware, the law in this area provides that the presumption of a
fraudulent preference is rebutted where payment is made by a debtor in the hona Jide expectation
that this would enable the debtor to continue in business. The terms of the Severance Agreement
stipulate the contiouation of business as the basis for termination of Mr. McMullen’s
employment. A copy of the Severance Agresment is also attached hereto for your reference.

On the basis of the above considerations, we respectfully submit to you that payment of
the Severance Payment was not a fraudulent preference.

Yourgtruly,

"

/ L—:——“
% ! Stan Carscallén

Irg

{00619138-8)
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Enployment Agresment
This agreemant on the 1% day of February 1, 2009 between

Pilkani Energy Corporation {PEC)
C/o P.O. Box 3087 Brockst, Alberfa TOK 0HO
{the "Emplayer™)
OF THE FIRST PART
- anck-

_ Bale W. MeMuller, B Coram, G4
(Chief Executive Officar and President)
(the *Employee")

OF THE SECOND FART

WHEREAS:

{a)  The EmployerIs & Comporation established pursuarnt to Articles of
Incorporation, datad for refarence Jariuary 1, 2004.,

(b)  The Employes is capable of providing exscutive managerial services ard
the Employer s of the opinion that the Employee has 1ha necessary
qualifications, experiance and abilities to asslst and bansfit the Employer
i managing its business affairs.

(¢} The Employsr desires to smploy the Employee and the Employsa has

agreed 1o acespt and enter such ermplayment upon the terms and
conditions set aut In this Agraemant.

[tis herely agreed by hoth parties as follows:

1.0 Terme

1.1 Commencement —~ this contragt will take effect on Fabruary 1,
2008 {the ‘Commencement Date'); :

i.2 Logation - The Emplovee shall work at i.h—a Plikant Energy
Carporatlon office located on the Plikanl First Natfon, or where
Plikani Energy Gorparation has lts business Ineregis:

1.3 Thls coniract Is for full-tlme amplayment;

1.4 This Agreement may only be terminated purstent to the

pravisions of 8sollon 8. The parties acknowledge that varlous
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provisions of this Agreement survive past lerminallon of
employment,

1.5 Tille = The Employae will have the tile of President and Chiel
Execulive Offiger.

1.6 Term ~ The contract Is & guaranteed minimum contract for four
{4) years effective from February 1, 2008 to January 31, 2013
after which the employee will ramaln on as a full ime employes
in the sames capacily.

20 Dufles and Responsibiities

The Employes agress to provide the following servicas according to the provisions
of the Corporalion and with the directian and approval of the Board of Divectors,

2.1 Deyslop PEC's buslness and strategfo plans;

2.2 He responsible for the mplementatian and exgeution of the business
plar, and for setfing and managlng the financia) budgst;

2.3 Monitor the Business Mlan on a eontinuing basis to ensure the short
and long term strategles are being altaingd, and cortinually devalop strategies to
mobilize financlal resources for the growth of the Pilkani Energy Corporation and
safeguard lhe Corporadions Intorests;

2.8  Produce for raview by the Board, regutar financial and narrative reporis
on business activilles and project developmerit urless otherwisa provided at Board
Meetings, o

2.6  Recrult and If necessary terminate kay stalf armployees; communicate
and enforce pracedural and policy directives to staff: provide guldarice, mentaring,
counselling, and encouragemant to staff, and facilitate the developmant of staff's
skills and knowledge:

27  Ensurethat all of the Plikani Energy Corporation's activitfes achleve
planned outcomes or that revisions fo thess planned cutcomes are made as
neadad;

fes as dirsctad by the Board;

2.8  Participate In corporate planning, policy setiing, and admintstration;
and assist In comorate fiscal raview ard budgstlng processes;

210 Represent the Plikan! Energy Gorporation acourately and effactively at
meatings, and In any communications within and outslde of the Plikanl First Natior;

o]



211 Develop and malntain relationships with cllents, govammenial
agencies, and other relevant slakeholders ag desmed appropriate;

212 Perform othar dutles as requested,
213 Autharity and Reporting - the Employas shall:
2.13.1 Provide regular reports to the Pilkani Energy Carporation Board
of Directors on the financla state of the Corporalion and oflier
relavant Information as desmad necessary;

2.13.2 Regularly report o the Board the prograss lowards goals as well
as plans for the next reporting period:

2.13.8 Have the aulhonity to aulhorize gxpenses of a miner nature up
.. 1o $1,000 for the sfficlent operation of ihe Corpaoration;

213.4 Have the autherity 10 authorlze & loan, this function shall also
be performed by the Board of Liractors; and

£.13.5 Have full authorily to negotiate or renegotiate terms and
conditiens of financial and business arrangemants with respect
to projests and nvestments approved by the Board of Directors,

3.0 Bemuperation

3.1 The services rendered by the Employes as required by this
Agreement, the Emplover will pay to the Employee an annual salary 0&@@%&%
peryear, Compensation will be payable on terms and conditions 85 agreed o by ™
the partles and approved by the Board of PIC. Tha Emplayer Is entitled to deduct
from the Employee's campensation any applicable deductions and remifances as
required by law,

8.2  Employee understands and agress that any addilional compensation
tothe Employes (whether a bonus or other form of additional compensation) will rest
In ie svle discretion of the Employer,

38  The Employer will reimburss the Employes for all necassary expenses
incurred by the Emplayse and while fravelling pursuent o the Employer's direstions.

3.4 The Employer agrees to permit a reasonable dogrog of sty In
work hours.

8.8  The Employes will be entilled to five woeks of pald vacalion sach year
for the first yaar and six weeks thersafter during the tarm of ihls Agreament, the tims
for such vacation to be determined by mutual agreement batwear the Employer and



the Employes,

4.0 Confidentinl Information

4.1 The Employes and Employer agrass not (o divulge, reveal, report or
use, for any purpose, any of the Confidential Information which the Employee has
oblalngd or which was disclosed to the Employea by the Employer as a result of the
Employee's employment by the Employer.

4.2 The Employee may discloss any of the Confidential Irtamation:

a. 1o a third party whare Employer has consented to such disclosure;
and

b. to the extent raquired by law or by the request of requiremant of
any judicial, legislative, adrministrative or olher governmmental body.

4.3  Confidential information wiil not clude inforntation that:

a s now ar subsequantly becomries genarally available fo the
public thraugh no wrongful act of tha Employes;

I, information otherwlse aveallable o the Filikani Nation orthe
Plikani Nalion Chief and Counell;

o8 the Employee righifully had in lis possession prior {o the
discloaure to Employes by the Employer,

d. Iha Employee rightfully obtains from a third parly who l1as the
right to transfer or discloss it

60  Heturn of Confidential Information

The Employee agreas that, upon request of the Employer or upon terminatfon or
expirallon, as the ¢ase may ba, of employment, the Employes will turn over to the
Emplayer all doournents, disks or other cormputer medig, or other material In the
possession or control of the Employes.

6.0 Termination of Employment

6.1 Tha Employer may terminate the Employsae's emt;!:loyment under this
contract with 80 days natize only for cause, Upon terminalion of Employment for
anhy reason the Employes shall be entitled to he pald & THiRIMUM of thie balange of
the tonitract or ohe years annual salary as defined In Section 5.1, plis any and all.™
CUsIE ussoRiard o collect THia funds:Fur gresiar alarty s amaunt s & miaism of
$216,000 plis costs: R

Co
o4



6.2 Ifthe Employee wishas to lerminate his amployment with the
Employer, the Employes will provids the Employer wih 30 days nolice.

8.4  The time speciffed in the notice by efther the Emploves or the
Employar may expire on any day of the month and uporn the date of termination the
Employer will forthwith pay to the Employes any outstanding portion of the wage,
acorued vacation and banked time, if any, ealeulated 1o the date of termination,
Ineluding the amounts deserbed In Section 6,1 above.

7.0 Nolices
All noticas, requests, derands or viher comm urications required or parmitied
by ihe terms of thls Agreement will be glven in willing and either served pafsoneally

or gant by facsimile or g-mail. The address for any nolice to e deliverad o any of
the parfigs to this Agraament is as follows:

Pikani Energy Corporation: Cfs P.O. Box 3087 Bracket, Alberta TOK OHo
Datle Mchuller:: C/C 286 Springbluff Helghts &.W, Calgary, AR TSH 587

or to such other address as to which any Party may from e to lima notily the
other. v

80  Madification of Agreement

Any amendment or modffication of this Agreement or addilional obligation assumed
by either party In connection wiils this Agrasment will only be binding f evidenced I
wriling signed by each party or an authorized reprasenitative of each pary,

4.0 CQoverning Law

Itis the Intention of the parties lo this Agrsement that thig Agresment and the
performance under this Agreerment, and all sults and spaclal procesdings under this
Agreement, be construed in accordance with and fovermed, to the exclusion of the
lew of any other foriim, by the faws of ihe Provines of Alberta, without ragard te the
jurisetiction in which any action or speclal proceading may be Instituted.

0.0 QGeneral Brovisions

10.1  Headings are ingerted for the convenignce of the partles only and ara
not to be constdered when interprating this Agraement.
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10.2 This Agresment will Inure to the benafit of and be binding upon the
respective heirs, executors, administrators, successors and asslgng, as he case
may be, of the Employer and the Employes,

10.8  Time is of the essencs In this Agraament.

104 If thers is a previous amployrment agreemant betwesn the parifes o
this Agreement, the parlies agree ihat this Agreatnent will replace thal pravious
employment agresmant,

10.8  Thia Agreement conslitules the entire agreement belween tha partles
andt there are ne further items or provisfons, alther oral ar wyitten. As of the affactive
date of lhis Agreement, this Agraemant supersedes all other agreemants belwesn
e parfies. Each of the partias acknowledges that it has relied an its own |udgment
In entering into Wl Agreament.

IN WITNESS WHEREOF Pilkani Erwrgy Corporation has duly affixed lis slgnature
by authorized Dirsctors and Dale Mokiullen has duly slgnad under hand this 12 tlay
of February, 200¢.

Stan Knowlton - Director
Filkani Energy Gorporation — Emplovar

XL %‘,ﬂ - Pé&%(
T

Kerry t:ﬁtt irgotor
Pitkani Energy Corporation - Employer

XL st

Dale Mclullen - Employes




Piikani Energy Corpolation
¢/o 200 Lougheed Building

604 First Street SW

Calgary, AB 12P 1M7

P. 403.265.685686 F. 4032651941

December 17, 2009

Dale McMullen
c/o 286 Springbluff Heights SW
Calgary, AB T3H 5B7

WITHOUT PREJUDICE

Dear Mr. MchMnllen:

Re: Severance Agreement and Offer

As you have been advised, the Piikani Energy Corporation (“PEC™) is unable to operate on a
normal business basis a5 the result of the illegitimate, reckless and negligent conduct of a key
shareholder, Piikani Investment Corporation (“PIC") and its ultimate shareholder, the Piikani
Nation Chief and Couneil (“PNCC™),

Of particular concern to PEC are the following issues:

L

The failure of PIC to repay a $700,000 loan plus interest made by PEC to PIC in May 2008,
after PNCC refused to pay PIC its operating cash as is stipulated in clause 6 of the Piikani
Trust. The refusal to pay was made after the PNCC were caught by the CIBC Trustes on
December 17, 2007 unlawfully diverting $471,762.42 away from the Piikani Trust, and using
PIC's security on a defaulted Piikani Land Holding Corporation $500,000 loan to cover up
the unlawful diversion. PIC complained about the issue in a letter to PNCC on December 21,
2007 and Council refused to pay PIC its operating cash for fiscal 2008,

The PNCC’s refusal to repay PEC back an estimated $2,609,000.00 plus interest on a prior
business arrangement dated for reference February 6, 2006. PNCC was to repay PEC back
the $2,609,000 plus interest pursuant fo a Security Agresment between the parties on receipt
of money owed to the Piikani Nation for a deal PEC assisted in with Altalink. It has been
reported that $3,750,000.00 has been paid to the PNCC, and that PNCC are now using the
funds to pay Piikani band membeis a $300.00 per capita paymwent in Deceinber 2000 among
other costs. PNCC have no intention of honouring the Security Agreenient.

PIC Shareholder Chief Reg Crow Shoe issued an “Titevocable Assignment of Procesds™ to

the Piikani Nations legal counsel, Walsh Wilkins Creighton LLP in September 2008 utilizing -

the very same proceeds due fo PEC as described in aforementioned paragraph

Page 1
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.. PIC Shareholder Trustee Reg Crow Shoe and PNCC's recent and ongoing attempt to
liquidate PIC, and drag PEC into the matter, despite the fact that PNCC is indebted to PIC by
way of promissory notes dne to Piikani Land Holding Corporation, and despite the fact that
PNCC conirol Oldman Irrigation Ltd., and it is in defanlt of 2 $275,000 loan due back to PIC,
and despite the fimds owed to PEC from PNCC from the Altalink deal,

5. PNCC violating the terms and conditions of the Piikani Oldman Hydro Limited Partnership
by assigning an Irrevocable Assignment of Revenve via BCR to Walsh Wilking Creighton
LLP.

6. PNCC’s clear and blatant violation of the Piikani Trust and Settlement Agreement, by failing
to comply with the 2002 Piikani Nation Settlement Revenue Account Bylaw “(SRAB™), and
by now claiming in a Statement of Defence in court action No. 0801-04735 that the SRAB is
ultra vires and of no force ov effect. This issue significantly impinges upon the Piikani Trust,
from which PEC has borrowed funds to operate and acquire its business interest in the
Piikani Oldman Hydro Limited Partnership. '

As a result of the aforementioned illegitimate, reckless and negligent conduct of PNCC and
PEC’s shareholder, PIC, and the ensuing litigation as a result of the conducty the PEC has
regrettably found it necessary to terminate your employment effective December 17, 2000,

This letter sets out the terms of severance which PEC is prepared to offer to you. If you accept
the terms of the proposal set out herein, please sign the duplicate copy of this letter (enclosed)
and return it to PEC Director and Piikani Nation Councillor Kerry Scott by no later than 5 p.m.
on December 18, 2009.

Please note that you will be required to provide PEC with the property and information set
out below, as well as a signed Release in the form enclosed, which are required 35 a
condition of the severance package. When you pick up your cheque, you must provide the
signed Release.

Severance Offer

PEC hereby offers you the following severance package:

i. PEC requests that you waive the notice provisions and termination provisions as are
found in Clause 6 of your Febrnary 1, 2009 Employment Contract, and instead PEC
hereby offers you a lump sum payment equivalent to one (1) years’ salary, in accordance
with the requirements of the Employment Standards Code, in the amount of $240,000.00.

e

PBC will also sell to you the computers that you used during your employment, which
include a Toshiba Tecra laptop, bearing Serial # 98078977H and its accessories; plus a
Asus desktop computer, bearing Serial # 72P0AL006169 and Acer monitor and
accessories both for the price of $300.00, which will be deducted from the amounts due
to you on your expense statements as defined in paragraph 3 below,

Page 2
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. You must submit any outstanding expense claims for review and, if appropriate,
reimbursement by not later than noon on December 18, 2009. Any expense claims
submitted after this time will not be honoured by PEC. Expense claims submitted by
noon on December 18, 2009 and approved by PEC will be paid by not later than 5 p.m.
on Friday, December 18, 2009 by cheque.

4, As is the case of all departing employees, you will continue to be bound by those
fiduciary duties of confidentiality and fidelity as apply to former employees of an
employer.

5. Nothing in this Severance Agreement and Offer is to be construed or interpreted to

prevent the PEC from engaging Mr, Dale McMallen to act as a consultant, particularly in
the area of litigation suppott, as the PEC Board deems necessary:

6. PEC further acknowledges the Indemnification Agreement dated Apnl 28, 2004 between
yourself and the Piikani Nation, and acknowledges that this agreement will in no way
whatsoever,’ diminish, negate, impinge upon or otherwise impact your nahts under the
Indemnification Agreement.

The package as set out above is subject to the following conditions:

1, The execution and delivery to our office of a Release in the form enclosed;

2. The return of all documents, not otherwise required for litigation support, in your
possession are to be returned to PEC;

As indicated above, if you wish to accept this proposal, please do so by detaching the Release,
signing the duplicate copy of the letter, returning the signed and accepted letter to PEC Director
and Piikani Nation Councilor Kerry Scott no later than noon on December 18, 2009

The Release will be required when you receive the final cheque.

Y trpy,
St

WX LW B o e Ao

PTED this 13th day of December, 2609

i e

Dale McMullen

Page 3
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EMPY,OYIMENT RELEASE

KNOW ALL PERSONS BY THESE PRESENTS that I, Dale McMullen, of the City of
Calgary, in the Province of Alberta, for and in consideration of the sum of TWO-HUNDRED
AND FORTY THOUSAND DOLLARS ($240,000.00), paid to me or to my benefit by or on
behalf of PIKANI ENERGY CORPORATION (“PEC™), a corporation having an office in the
Town of Brocket, in the Province of Alberta, have remised, released, and forever discharged, and
by these presents I do for my heirs, successors and personal representatives, remise, release and
forever discharge the said PEC (herein called "the Bmployer") and its respective directors,
officers, agents and employees, of and from all actions, canses of action, suits, debts, dues, sums
of money, claims and demands whatsoever at law or in equity which [ ever had, or now have, or
which I, or mmy heirs, successors or personal representatives hereafter can, shall, or may have in
relation to my employment with the Employer, or the termination thereof, including, without
limiting the generality of the foregoing:

a) any claims which [ may have arising under and by virtue of the Emplovment Standards
Code:

b) any claims which I may have arising under or relating to any matter referred to in the
Human Rights, Citizenship and Multiculturalism Act, and

¢) any claims which I may have arising under or in any way connected with any collateral
benefit which may have been made available to me in connection with my employment
with the Employer.

And for the said consideration, I further agree not to make any claim or take any
proceeding against any other individual, body, or corporation who might claim contribution or
indemnity from the individuals or corporations discharged through this release

T ACKNOWLEDGE and agree that the terms of settlement of my claim and this release
are confidential and I covenant and agree to keep confidential all of such terms and I will not
disclose the terms of settlement to any party except as may be required by law

7 #1n - novam smasmir o3 o F T e e hee o Ye [ SR N S TR, S
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legal advice with respect to this release and my settlement of any claim that I may have against

the Bmployer,



[ ACKNOWLEDGE that the taking of this Release shall not be construed as an

admission of any liability on the part of the Employer.

IN WITNESS WHEREOF I have executed this release this 17" day of
December, 2009,

. >
' 7

WITNES Dale McMullen




